BEFORE THE TENNESSEE REGULATORY AUTHORITY

NASHVILLE TENNESSEE
- February 14, 2003

- INRE: BELLSOUTH’S TARIFF
- TO INTRODUCE WELCOMING
- REWARD PROGRAM

(TARIFF NO. 03-017)

~ DOCKET NO. 03-00060

S’ N it

ORDER ALLOWING TARIFF TO GO INTO EFFECT

. This matter came before Chairman’ Sara Kyle, Director Deborah T aylor Tate, and
D1rector Ron Jones of the Tennessee Regulatory Authonty (the “Authonty’ or “TRA”),, :
the votmg panel as31g11ed to this docket, at the regularly scheduled Authonty Conference

- held on February 3, 2003 for conSIderatlon of the Tariff to Introduce the BellSouth |

Welcoming Reward Program Tarzﬁ’ No. 2003-003 (the “Tarzﬁ”) submltted by BellSouth o

Telecommumcatlons Inc. (“BellSouth”) !
| Background o
BellSouth submitted the Tarzﬁ" on January 3, 2003 to become effectlve February 3,

2003 and continue untll May 2, 2003. The Tariff introduces the “Welcommg Reward |

o Program for new BellSouth bus1ness customers located in Rate Group 5 To quahfy new

busmess customers must 1) be located in Rate Group 55 2) have two or more lmes per
location; 3) have aggregate annual bllhng of not more than thlrty-s1x thousand dollars
($36,000.00) annually at the time of enrollment;’ and 4) must sign a twelve (12) month term )
contract New business customers who meet these requlrements receive a reward in the

form of a one hundred dollar ($IOO) credlt per new 11ne per locatlon The Tariff provides




that the reward will appear as a one-time credit on the business custorner’s bill. Additional
lines subSequently added’by the customer during the Tariff period are not eligible t‘or the
| reWarrlt S |

On January 22 2003, a coalltxon of competitive local exchange carriers (the -
“CLEC Coaht1on” or “Coalrtlon”) filed its Petition to Suspend Taryj” and Open a
Contested Case Proceedzng (“Petition”). The Petition requests that the Authorrty suspend
the Tarzﬁ and open a contested case proceedmg to 1nvest1gate whether it is just and
: reasonable and otherwise consrstent with state law. The Petmon alleges that the Tarzjj’ is
1llegally dlscnmlnatory because it excludes ex1st1ng BellSouth customers who purchase the
same services and who have the same competitive alternatives.’ The Petztzon also alleges’ﬁk :
that the Tariff’s twelve-month term requirement is anti-competitive because it locksk

customers 1nto long-term comrmtments with early terrnmatron penaltles thereby maklng it

- difficult for competing carriers to gam market share The Petition alleges further that ,

- while BellSouth states the offer is avarlable for resale the Tariff resale language is
amblguous and 1f the wholesale drscount is not appllcable then the Tarzﬁ’ W111 create a
price squeeze by offering services at a retail price lower than the correspondmg wholesale
price for those servrces The Petztzon concludes that since the Tarzﬁ’ s offer is restrleted to
new‘customers 1t has effectlvely Ilrmted resale opportumtles to CLEC customers and

thereby created a situation where one CLEC may only resell the Tariff to another CLEC’s g

customer.

o1 Rate Group 5 consists of all exchanges located in the metropolitan calling areas of Nashv1lle and Memphls ’
% At the time the Petition was filed, the CLEC Coalition was comprised of Access Integrated Networks, Inc.,
Cmergy Commumcatlons Company, Xspedius Corporation, and AT&T of the South Central States, Inc.
Petmon to Suspend Tariff and Open a Contested Case Proceedmg, p. 1 (Jan. 22, 2003)
Id p 4 (Jan 22, 2003).




On January 31, 2003, the Consumer Advocate ‘and Protectlon D1v1sron of the
Attorney General’s Ofﬁce (the “CAPD?”), citing state and federal law ﬁled 1ts Complaint
and Petition to Intervene (“Interyention”). In its Intervention, the CAPD alleges that the
‘tpraCtical application of the Tanff precludes competing carriers from reSelling the program
to many potentlal customers who are not appropriately classrﬁed as “new| business |
customers under the terms of the Tariff. 6 The Interventzon also alleges that he Tarzﬁ’
creates unjust discrimination between exrstmg BellSouth customers and new (or eturning)
' BellSouth customers.” The Intervention alleges furtherthat the Tariff “could create an
impenniSSible price squeeze because the honuses provisioned through the Tariff cannot be
resold by competing carriers on their initial attempt to win business customers from
BellSouth.”® | | i

 BellSouth 'Telecomnzunications,, Inc.’s Response to Request to Suspend ellSouth
Tariff (“Response”) was also filed on January 31, 2003. In its Response | BellSo ’th states
that the Tarzjj‘ is nelther dlscnmmatory nor ant1-compet1t1ve and that BellSouth must be
free to offer dlscounted pricing or mcentlve rewards to d1screte groups of customers |
mcludlng customers it has lost to competition.’ BellSouth points out in its Resp nse,that,‘ ,
contrary to the Coalition’s allegations, the Tariff is not limited to former CLEC C storners
~ but also includes business customers relocatmg from out of state to rate group 5| areas in
' Tennessee 1o BellSouth also states that the twelve-month term provided for m e Tariff

and the correspondlng early—term1nat1on habrhty prov1s1ons contalned 1n the Tarzﬁ‘ are

Complamt and Petition to Intervene, pp 2-3 (Jan. 31, 2003)
Id p. 3 (Jan. 31, 2003). . ,

8 Jd. atp. 4. ” ’

02 BeIlSouth Telecomunzcatzons Inc.’s Response to Request to Suspend BellSouth Tarzjf p. 2 (Jan 31, 2003)
1, p. 3 (Jan. 31, 2003). ,




fully consi‘stent with previously approved tariffs and ‘termination liability provisions 1
BellSouth also argues in its Response that there is no prrce squeeze because the Tarzﬁ s
promotronal perrod runs no more than mnety (90) days and the promotlonal prices
contarned therein do not constitute retail prices.'? BellSouth further points out that the
CLEC:s are free to resell the underlying services contained in the Tarzﬁ’ and to offer therr
own credits or other rewards in the same manner as BellSouth.13 BellSouth also references
the CLEC s ablhty to compete by using unbundled network elements which are prrced,
lower than the retail rates for the elements contarned in the Tarzjj‘ 1 BellSouth concludes in
its Response that a contested case is unnecessary and will needlessly delay the beneﬁts of
the Tariff to Tennessee businesses.'®
Findings ' |
The Tarzﬁ‘ the Petztzon, and the Interventzon, were consrdered at the regularly
scheduled Authonty conference held on February 3, 2003. Attorney Guy chks appeared
on behalf of BellSouth, Henry Walker, Esq. Of Boult, Cummings, Conners & Berry, PLC -
appeared on behalf of the CLEC Coalition, and Timothy Phillips, Esq. and Joe Shirley,
Esq. appeared on behalf of the CAPD. The Dlrectors heard oral argument from the parties
on the issues raised in the Petition and the Intervention. Thereaﬁer a majorrty16 of the
| Dlrectors on the panel voted:
1. ~To accept a revision to the Tariff such that subscrrbrng
- customers could terminate their agreement with BellSouth

under the Tariff after mnety (90) days w1thout termination
liability; , , _

' “Id at pp. 12- 13. i
Response p. 13 (Jan. 31, 2003)
Id > p- 14 (Jan. 31, 2003).
“1d. at pp. 14-15.
’51d atp. 15 (Jan. 31, 2003) :
'® Director Ron Jones declined to vote with the Majorrty




2. To allow the Tariﬁ as modiﬁed to‘ go into effect' and
3. To place thls matter on the agenda for the regularly
' -scheduled Authority Conference to be held on February 18,
12003 to determine whether to convene a contested case.
ITIS THEREFORE ORDERED THAT
,BellSouth Telecommumcatlons, Inc.’s Tariff to Introduce the BellSouth Welcoming
’ Reward _Program,’ TRA No. 2003-003 shall be: allowed to go into '_éffcct subjkect to the
modiﬁéations to t_hé Tariff hoted above and this nratter shall comé before theVVOting pémel :
at the regularly scheduled Authority Conferenceb to be held on February '18, 2003, to
cdnsidcr whether to ‘conven'e a contested case for purposes of addreSSing the‘ atlegattons

contalned in the CLEC Coahtlon s Petition to Suspend Tariff and Open a Contested Case

: Proceedmg and the CAPD’s Complamt and Petttton to Intervene.
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